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What is it?
Following the Ministry of Justice consultation on the green paper on criminal justice reform, Breaking the Cycle, the government has published its response and the Legal Aid, Sentencing and Punishment of Offenders (LASPO) Bill containing proposed legislative changes. 
What does it mean for Women in the Criminal Justice System? An Overview
In its response to the consultation the government has back-tracked from its initial commitment to reduce prison numbers.  An express commitment to reduce the number of women needlessly imprisoned is needed to prevent the damage that prison does to the lives of women. 

Invisibility of Women
As with the green paper there is little attention given to the specific situation of women in the criminal justice system in the response and no mention at all of women in the Bill.  Despite repeated calls from Women in Prison, the SWAP campaign network and others, including the High Level Task Force on Women in the Criminal Justice System there is still no action plan and no leadership on this issue. Women remain invisible in reforms that could be used to rebalance the disproportionate impact of the criminal justice system on women.   
What does it mean for Women in the Criminal Justice System? Specific Clauses of the Bill 
Curfew

Clause 60 would extend maximum curfew hours from 12 to 16 hours a day.  Whilst curfews are preferable to custodial sentences, the conditions of the curfew must be proportionate and not put the individual at risk. A 16 hour curfew would interfere with women's childcare responsibilities, employment and training and treatment.  There is a risk that long curfew hours would further isolate women and put some women at greater risk of violence.       

Mental Health Treatment Requirements 

Mental health treatment requirements have are been underused.  Clause 62 removes the requirement for a medical practitioner's report on the mental condition of the person to be sentenced. This raises concerns about who will assess their appropriateness a medical practitioner's report is not needed to make the order.  Whoever assesses the appropriateness of an MHTR in general and the specific requirement in question will need extensive training on mental health and the treatment system. This training must include specific guidance on women’s mental health and available treatment for women.  

Reducing the Use of Remand

Clause 73 places limits on the use of remand in custody for defendants facing charges for offences that would not result in custodial sentence.  We strongly support this clause which has the potential to dramatically reduce the number of women in custody.  18% of the women's prison population are on remand. A significant proportion of these women do not get a custodial sentence.  Therefore, a considerable saving could be made by reducing the use of remand for women.  

This clause contains the provision that remand can still be used in circumstances where there is a risk of violence against family members.  We welcome this provision and the intention behind it to protect family members at risk of domestic violence.
Flexibility in Response to Breach and Increasing the Use of Fines

Clause 56 covers breach of community orders and introduces greater flexibility in a court's response to breach including the use of fines.  We welcome the flexibility, however, we are concerned about the use of fines, as many women in contact with the criminal justice system do not have the means to pay fines.  Fines will need to be means tested and the maximum fine should be lower than £2,500.  Most of the women in contact with the criminal justice system who responded to our consultation on the green paper felt that an increased use of fines would be counter-productive as much of their offending is related to a lack of money.  

Consent of Third Parties (Delivering Agencies) for Programme Requirements

Clause 59 removes the requirement that third parties consent to delivering programme requirements.  This is a concern given that in many cases participation in a programme is effective in part because it has been undertaken voluntarily.  Giving women the choice as to whether or not to opt into participating in programmes and services, such as those we deliver, is important as it allows women to autonomy to make positive changes in their lives. It is important for many of the women we work with that we are separate from the system that punishes them.  Lifting the need for third party consent would endanger this separation and independence. 

Prisoner Earnings – Fulfilment of Prescribed Conditions to Access Earnings

The government have brought the Prisoner Earnings Act 1996 into force, resulting in increased deductions from prisoners' wages. Clause 13 introduces new rules governing these deductions and the administration of prisoners' earnings, including provision to make “payments out of the account to a prisoner before or after the prisoner's release on fulfilment by the prisoner of prescribed conditions”. This gives the governor power to withhold prisoners' savings pending the fulfilment of specified conditions (not outlined in the act) even after release.  It is of concern that money may be withheld at time of release, the point at which any money saved may be most needed by ex-prisoners to get back on their feet.  This is particularly problematic for women who have even greater challenges than men in accessing employment post-release and may be re-establishing relationships with children and re-building home life as lone parents.  

Conditional Cautions without Referral to the Crown Prosecution Service

Clause 107 removes the need for referral to the Crown Prosecution Service when issuing a Conditional Caution.  Women-specific conditional cautions have been piloted across the country with some positive results.  However, there are concerns that the impact of accepting a caution (resulting in a criminal record) is not always understood and that therefore women may be accepting cautions for offences that they might otherwise be acquitted of. There are also concerns that women-specific conditional cautions requiring attendance at a women's support service may be used by police where signposting would be sufficient.  With the result that a woman may get a criminal record as a by product of encouraging her to get support.  
IPP Urgent Review
The government have also announced that they are conducting an urgent review of Indeterminate Sentences for Public Protection.  It is crucial that this review looks specifically at the profile and needs of the small proportion of women on IPP sentences.  Around 80% of the women on IPP sentences are convicted of arson, an offence with a strong link to mental ill-health and self harm. There are very few resources for women on IPP sentences to help women progress towards meeting the requirements set by the parole board for release.  For example, the CARE Programme, the only accredited women-specific behaviour programme available is only being run in one prison.  There is currently a lengthy waiting list to access this programme. 

Additional Information 

If you want to receive notice of future briefings please contact Laurel laurel@womeninprison.org.uk to be added to our mailing list. 

This briefing has been prepared by Women in Prison, the policy exchange network is supported by London Councils and the Equality and Human Rights Commission.


